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generally used in adjudicatory proceedings or formal r making, it also applies to OSHA 1 2 The Acts anomalous
use of the standards promulgation, which is informal rulemaking. substantial evidence test resulted from a
legislative compromise. The Senate bill provided for informal rulemaking, while the House version required
formal rule making 13 and the use of the substantial evidence test. The courts have had considerable difficulty
in applying the substantial evidence Department of test in viewing OSHA standards. In Associated Industries v.
U. S. 1 4 the Second Circuit held that the substantial evidence test must be applied to Labor, policy
determinations as well as findings of fact. The court suggested, however, that the difference between the
substantial evidence test and the arbitrary and capricious test 1 51 6 may be largely semantic. This view has
been shared by the Fifth Circuit. The D. C. Circuit has taken a somewhat different approach and considers that
the an the arbitrary and substantial evidence test provides for more rigorous scrutiny 1 7 1 8 the D. C. Circuit
found Industrial Union Department. Hodgson, capricious test. it impossible to apply the substantial evidence
test to the Secretarys policy determinations. The court indicated it would analyze the Secretarys rulemaking to
determine whether it had been performed in a manner calculated to negate the dangers of arbitrariness and
irrationality in the formulation of rules for general application in the 19 future. | 20 the courts of Despite slightly
different tests in the various courts of appeals, appeals have...
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